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Disclaimer

This project was supported by Grant No. 2019-DC-BX-K001 awarded by the 
Bureau of Justice Assistance. The Bureau of Justice Assistance is a 
component of the Department of Justice’s Office of Justice Programs, which 
also includes the Bureau of Justice Statistics, the National Institute of 
Justices, The Office of Juvenile Justice and Delinquency Prevention, the Office 
of Victims of Crime, and the SMART Office. Points of view or opinions in this 
document are those of the author and do not necessarily represent the 
official position or policies of the U.S. Department of Justice.



Before We Begin…
Here are some friendly  housekeeping reminders

Your control panel will appear at the bottom of your user screen. (As shown below)

All attendees will be muted during the presentation.

Use the Chat box to submit a comment to “All Presenters” or “Presenters & Everyone”

If you have a question, please type it in the Q&A box

Please complete the CE Sign-in form, when the link is dropped in the chat box.

Please complete a workshop session evaluation. 

This session will be recorded. Recordings will be available on this platform and EnhancementTraining.org. 
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CONSTITUTIONALITY ~ STAFFING

LAW ENFORCEMENT ISSUES

Law enforcement participation in staffing is important
◦ Build community support

◦ Build participant rapport

◦ Contribute valuable information

◦ Reduce recidivism and save taxpayer costs



CONSTITUTIONALITY ~ STAFFING

LAW ENFORCEMENT ISSUES

Law enforcement may not participate in staffing and then  
investigate and charge participants with new crimes based  
on confidential information they learn in staffing.
◦State v. Plouffe, 329 P.3d 1255 (Mont. 2014) – the prosecutor cannot 
charge treatment court participant with a new crime based on confidential 
information learned in staffing.



CONSTITUTIONALITY

MEDICATION ASSISTED TREATMENT

Can a treatment court prohibit Medication 
Assisted Treatment (MAT) because it 

substitutes one addiction for another?



CONSTITUTIONALITY
MEDICATION ASSISTED TREATMENT GRANT REQUIREMENTS

Beginning in 2015, treatment courts receiving federal 
funding must attest in writing that they will not deny an 
otherwise eligible participant’s use of MAT and they will 
not require discontinuance of medications as a condition of 
graduation.



CONSTITUTIONALITY
MEDICATION ASSISTED TREATMENT NADCP POSITION

Best Practice Standard I(E):  “…numerous controlled studies have 
reported significantly better outcomes when addicted offenders received 
medically assisted treatments including opioid antagonist medications such 
as naltrexone, opioid agonist medications such as methadone, and partial 
agonist medications such as buprenorphine.”

Board Position Statement: Treatment court professionals must:
◦ Learn about MAT
◦ Consult with experts on MAT options
◦ Eliminate blanket prohibitions of MAT
◦ Recognize that MAT decisions are based on medical evidence
◦ Impose consequences for abuse or unlawful use  of MAT medications



CONSTITUTIONALITY
MEDICATION ASSISTED TREATMENT VALID PROHIBITIONS

When can a treatment court prohibit MAT 
and retain federal funding?

The client is not receiving the medications as part of treatment for a diagnosed 
substance use disorder; or

A licensed prescriber, acting within the scope of their practice, has not examined 
the client and determined the medication is an appropriate treatment for their 
substance use disorder; or

The medication was not appropriately authorized through prescription by a 
licensed prescriber.



CONSTITUTIONALITY
MEDICATION ASSISTED TREATMENT LEGAL CHALLENGES

MAT prohibitions are invalid under:

Americans with Disabilities Act (ADA)

Rehabilitation Act of 1973

Fourteenth Amendment due process guarantees

Eighth Amendment cruel and unusual punishment



CONSTITUTIONALITY
FIRST AMENDMENT – ALCOHOLICS ANONYMOUS

Treatment courts can refer participants to deity-
based programs such as Alcoholics Anonymous®, 
but courts cannot require participation in such 
programs without violating the First Amendment.



CONSTITUTIONALITY
FIRST AMENDMENT – ALCOHOLICS ANONYMOUS

Why does requiring attendance at deity-based programs 
violate the First Amendment?
The First Amendment Establishment Clause prohibits the government from 
establishing or requiring religious practices. 

Deity-based programs like Alcoholics Anonymous® require:
• Confess to God “the nature of our wrongs” (Step 5)
• Appeal to God to “remove our shortcomings” (Step 7)
• By “prayer and meditation” make “contact” with God to achieve the 

“knowledge of the will” (Step 11)



CONSTITUTIONALITY
FIRST AMENDMENT – ALCOHOLICS ANONYMOUS

IT DOESN’T MATTER:
• Treatment court is voluntary
• AA doesn’t require belief in God, just a higher power
• It’s just a reference to God
• Treatment providers require AA, not the treatment court

Courts have uniformly held that requiring attendance 
at AA/NA violates the First Amendment



CONSTITUTIONALITY
FIRST AMENDMENT – ALCOHOLICS ANONYMOUS

Recommendations:

• Courts have held that if a secular 
alternative is available, there is no 
First Amendment violation by 
referring to AA/NA.  

• Secular alternatives include, among 
others, LifeRing Secular Recovery®, 

Rational Recovery®, Smart Recovery®



Despite the absence of an express guarantee, state and federal 
courts have recognized the right to travel as a fundamental right 
entitled to constitutional protection.

Although requirements vary by state, courts can impose 
reasonable place and area restrictions if the restriction is:

• Related to offender or the underlying offense
• Narrowly drawn
• Related to rehabilitation needs of the offender

CONSTITUTIONALITY
FIRST AMENDMENT – AREA RESTRICTIONS



CONSTITUTIONALITY
FIRST AMENDMENT – ASSOCIATION RESTRICTIONS

The First Amendment encompasses the right of association.

Courts can impose restrictions on associating with other 
felons, drug users, etc.

Restrictions interfering with the fundamental 
constitutional right of marriage require heightened 

consideration.



CONSTITUTIONALITY
FOURTH AMENDMENT ~ SEARCHES

Source:  Samson v. California, 547 U.S. 843 (2006)

The Fourth Amendment guarantees freedom from 
unreasonable searches and seizures.

Probationers have greatly diminished expectations of 
privacy and warrantless searches are permitted.

Mandatory search waivers are constitutional and totally 

suspicionless searches are permitted.



CONSTITUTIONALITY

WHAT IS DUE PROCESS?

Before depriving 
a citizen of life, 

liberty, or 
property, the 

government must 
follow fair 

procedures.



CONSTITUTIONALITY
DUE PROCESS ~ TERMINATION

A hearing is required 

before terminating a 

participant from 

treatment court.



CONSTITUTIONALITY
DUE PROCESS ~ REQUIREMENTS

What fair procedures are required?

• Probable cause determination
• Written notice
• Right to appear
• Cross-examine and call witnesses
• Burden of proof
• Independent magistrate
• Reasons for decision
• Right to counsel (state-by-state determination)



CONSTITUTIONALITY
DUE PROCESS ~ WAIVER

A treatment court cannot require 

participants to waive a termination 

hearing as a condition of participation.
Source: State v. LaPlace, 27 A.3d 719 (N.H. 2011); Staley v. State, 851 So. 2d 805 (Fla. Ct. App. 2003).



CONSTITUTIONALITY
DUE PROCESS ~ JUDICIAL IMPARTIALITY

Can a treatment court judge preside over a participant’s termination 
hearing and probation revocation hearing?

Oklahoma Supreme Court:  Requiring the district court to act as treatment court team member, 
evaluator, monitor, and final adjudicator in a termination proceeding could compromise the impartiality 
of a district court judge assigned the responsibility of administering a treatment court participant’s 
program.

Minnesota Court of Appeals: If probation is revoked based on treatment court termination, the 
defendant is entitled to a judge other than the treatment court judge to preside over the probation 
revocation proceedings.

CONSULT STATE ETHICS OPINIONS!



CONSTITUTIONALITY
DUE PROCESS ~ JUDICIAL IMPARTIALITY

Recommendations

Ask a participant whether he or she 
wants the treatment court judge to 
recuse from the termination hearing

Provide an opportunity to consult 
with counsel

Notify the participant of their rights 
at the hearing



CONSTITUTIONALITY
DUE PROCESS ~ JAIL SANCTION

If a treatment court participant denies 
misconduct, is a hearing required before 

a jail sanction is imposed?

YES!



CONSTITUTIONALITY
DUE PROCESS ~ JAIL SANCTIONS

The Constitution GUARANTEES Due Process!

Key Component 2: “Using a nonadversarial approach, prosecution and 
defense counsel promote public safety while protecting participants’ 
due process rights.”

Courts require evidentiary hearings when jail is a possible sanction 
and the participant denies the factual basis for the sanction.

An evidentiary hearing with basic procedural protections is required 
because the participant may suffer a loss of a liberty or property right.



CONSTITUTIONALITY
DUE PROCESS ~ JAIL SANCTIONS

Besides violating a participant’s constitutional rights,   YOU can be sanctioned too!

A Mississippi judge was removed from office for:
• Jailing a participant for 24 days for unspecified violations
• Keeping participants in treatment court indefinitely, some for over four years
• Refusing to conduct jail sanction hearings

“We agree that Judge Thompson’s lack of understanding and 
appreciation for basic legal principles … of due process safeguards 

cannot be overlooked.” 
– Mississippi Supreme Court

Source: Mississippi Comm’n on Jud. Perf. v. Thompson, 169 So. 3d 857 (2015).



CONSTITUTIONALITY
DUE PROCESS ~ PREVENTIVE DETENTION

It is lawful to place a participant with a substance 
use disorder in jail while you are waiting for a 

placement bed to become available?



CONSTITUTIONALITY
DUE PROCESS ~ PREVENTIVE DETENTION

“But, if I release her, she will OD…”

Preventive detention is UNCONSTITUTIONAL!

Treatment courts CANNOT jail participants because they need inpatient 
treatment and a bed is not available without basic due process protections.



CONSTITUTIONALITY
DUE PROCESS ~ PREVENTIVE DETENTION

Why Is Preventive Detention Wrong?

• The Sixth Amendment guarantees the right to a speedy and public trial and arrested persons 
cannot be detained for extended period without a trial.

• The Eighth Amendment allows for reasonable bail and prohibits cruel and unusual punishment.

• Jail is not treatment.

• There is no evidence that preventive detention reduces crime, treats substance use disorders or 
instills fear.



CONSTITUTIONALITY
DUE PROCESS ~ PREVENTIVE DETENTION

Unlawful Preventive Detention Exposes Treatment Courts to 
CLASS ACTION LAWSUITS 

Recently, the Seventh Circuit Court of Appeals made this observation about a treatment court in 
Indiana:

“Unfortunately, the drug treatment court in Clark County was not one of the success stories.  Under the 
stewardship of Judge Jerome Jacobi, the court ran roughshod over the rights of participants who 
frequently languished in jail for weeks and even months without justification.  The jail stays imposed as 
sanctions for noncompliance [and awaiting placement in treatment facilities] were arbitrary and issued 
without due process.”

Source:  Hoffman v. Knoebel, 894 F.3d 836 (7th Cir. 2018) 



CONSTITUTIONALITY
DUE PROCESS ~ PREVENTIVE DETENTION

Recommendations
• Hold a hearing with testimony by a treatment provider concerning the participant’s 

substance use or mental health needs.

• Document the efforts taken to secure a treatment bed placement.

• Make a probable cause determination.

• Set bail.

• Exhaust other less restrictive alternatives (e.g. house arrest, halfway house, GPS 
monitoring, etc.)

• Rely on other non-compliance issues to justify the sanction (e.g. missing appointments, 
curfew, etc.)



CONSTITUTIONALITY
DUE PROCESS ~ PREVENTIVE DETENTION

Recommendations

• Rely on treatment provider recommendations for 
alternatives.

• Allow consultation with an attorney.

• Set review dates, as well as an automatic release 
condition when a treatment bed is available.

• Explore a civil commitment proceeding.



CONSTITUTIONALITY
A FINAL THOUGHT

Whatever disagreement there may be 

as to the scope of due process, there is 
no doubt that it embraces the 
fundamental concepts of fairness and 
opportunity to be heard.

--- Justice Oliver Wendell Holmes, 
Frank v. Mangum, 237 U.S. 309 (1915)



https://www.ndci.org/resources/law/

CONSTITUTIONALITY
RESOURCES FOR TREATMENT COURTS

https://www.ndci.org/resources/law/


N a t i v e  A m e r i c a n
Tr e a t m e n t  C o u r t   

C u l t u r a l  
P r o g r a m
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• Ensure equal opportunity for everyone 

to participate and succeed regardless of 

race, ethnicity, or gender.

• Take affirmative steps to detect and 

correct disproportionate census, 

inequitable services, and disparate 

outcomes involving those who have 

historically faced discrimination.

• Courts are responsive to the cultural 

differences within their population.
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WHY ESTABLISH A NATIVE AMERICAN 

TREATMENT COURT DOCKET?



• Native American Racial Disparities Exist

– 6.6% of Montana population

– 20% of Montana State Prison 

population

– 34% of Montana Women’s Prison 

population

– 81% of Native Americans were 

incarcerated on a technical or 

compliance probation violation, 

compared to 5% of Caucasians
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WHY ESTABLISH A NATIVE AMERICAN 

TREATMENT COURT DOCKET?



• National data is lacking

• In Montana, Native American treatment court 
successful completion rates are 32.2% less than 
other participants

• Why?

– Lack of cultural awareness

– Lack of treatment options

– Social and geographic isolation

– Lack of transportation

– Lack of housing

– Lack of employment

– Lack of care

– Inaccessible health care

39

WHY DO NATIVE AMERICANS STRUGGLE 

IN TREATMENT COURTS?



• Adhere to NADCP Ten Key Components of 
Treatment Courts and Best Practice 
Standards

• Involve Native American Participants in 
Creating the Program

• Partner with Indian Family Health Clinic

• Engage Community Treatment Providers in 
Establishing Native American Treatment 
Options and Support Groups

• Integrate Native American Culture and 
Traditions
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KEY COMPONENTS OF A NATIVE 

AMERICAN TREATMENT COURT DOCKET



• Focus Group of Native American Participants and 
Community Members

• Phase Names

• Graduation Certificates

• Prosocial Activities

• Cultural Treatment Activities

• Graduation Ceremony

• Monitor Feedback

– Cultural Speakers

– Prepare Traditional Meals

– Plan Pow Wow

– Historical Education

– Tribal Differences

– Traditional Outings
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NATIVE AMERICAN PARTICIPANT 

INVOLVEMENT IN PROGRAM DEVELOPMENT



IFHC

Cultural 
Sharing and 

Learning

Individual, 
Family, 
Community

8th Judicial 
District 
Court

United 

Natives

Partnership with Judge 

Pinski and the Eighth District 

Drug Treatment Court and 

Veterans Treatment Court in 

the delivery of culturally 

relevant care in the form a 

Native American group: 

United 

Natives
IFHC 

42



EXAMPLE: 
GROUP ACTIVITY

IFHC 43

Building Your Own Drum
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Awakening

Humility

Empathy

Strength

PHASE ADVANCMENT
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GRADUATION



IFHC 46

How Are We Doing?

• 64% increase in Native American enrollment

• 51.5% increase in Native American successful completion

• 76.2% increase in average days of retention of unsuccessful Native American 

participants (average 171.66 days to 247.86 days)

– Increase in 90 day retention (78% to 100%)

– Increase in 180 day retention (44% to 57%)

– Increase in 365 day retention (0% to 14%)

• Drug Treatment Court Census – 27% Native American
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What’s Next?
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Hon. Gregory G. Pinski, District Judge

gpinski@mt.gov 406.454.6894

Kathryn Hankes, Coordinator

kathryn.hankes2@mt.gov 406.604.7602



EVALUATIONS

Please remember to fill out the workshop evaluation.

Workshop Information:

Monday, September 28, 2020

11:00 AM - 12:15 PM

A4:  Law School 101 for Treatment Court Professionals
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