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Exercise:



Gold standard of child welfare

Active efforts to keep 
children safely with 
their families or to 
reunify them with their 
families.
Placement Preferences 
to keep them 
connected to identity 
and culture.
All within a community 
context (Transfer).

Community 
/Culture

Relatives

Families



Indian Child Welfare Act (ICWA) as a 

reparative law

“After all, the ICWA 
is just words on a 
paper, it takes people 
working together for 
it to reach its highest 
aspirations.”
- Bertram Hirsch 





High 
CONTROL TO

Punitive
WITH

Restorative Practice

Low 
CONTROL NOT

Neglectful
FOR

Permissive

Low SUPPORT High SUPPORT

Paul McCold and Ted Wachtel, https://www.iirp.edu/defining-restorative/social-discipline-window

https://www.iirp.edu/defining-restorative/social-discipline-window


Haaland v. Brackeen at SCOTUS
SCOTUS Oral Arguments: 

November 9th

24 states & DC Amicus Brief in support 

of ICWA.

497 Tribes signed an Amicus saying:

“ICWA remains one of the most 

important pieces of federal Indian 

legislation ever enacted. It has provided 

immense and lasting benefit to amici 

Tribes and tribal organizations and their 

collective goals in furthering tribal 

sovereignty and the best interests of 

Indian children.”



Haaland v. Brackeen

No. 21-376
Released June 15, 2023

A full copy of the opinion is available 
here: https://www.supremecourt.gov/op
inions/22pdf/21-376_7l48.pdf

https://www.supremecourt.gov/opinions/22pdf/21-376_7l48.pdf


Haaland v. Brackeen Summary

In this 7-2 opinion (Alito and Thomas dissent) the Supreme 
Court rejected all of the challengers' arguments, and:
•Upheld Congress’ Constitutional authority to protect Indian 
children

•Demonstrated a strong understanding of the principles of 
Indian law

•Recognized the sovereignty of tribal nations.

“The issues are complicated— so for the details, read on. 
But the bottom line is that we reject all of petitioners’ 
challenges to the statute, some on the merits and others 
for lack of standing.” 
(p. 2)
- Justice Coney-Barrett 



Overview

• ICWA is deemed consistent with Congress’ 

Constitutional Authority under Article 1.

• Claims that ICWA’s active efforts requirement 

(§ 1912(d)) and placement preferences (§

1915) violated the principles of anti-

commandeering are rejected on the merits.

• No party before the Court had standing to 

raise equal protection challenges to ICWA’s 

placement preferences (§ 1915) 



The Order
Affirms the judgment of the Court of Appeals regarding Congress’s 

constitutional authority to enact ICWA.

– As this is an area where we previously won, affirmation is 

appropriate.

On the anti-commandeering claims, reverses.

– As this is an area where we previously lost, reversal is 

necessary.

On the equal protection and nondelegation claims, the court vacates the 

judgment of the Court of Appeals and remands with instructions to 

dismiss these claims for lack of jurisdiction.

– These must be dismissed in the 5th Circuit because the 

Supreme Court opinion holds that there was no standing for that 

court to hear these issues.



Haaland v. Brackeen
“Often, Native American Tribes have come to this Court 

seeking justice only to leave with bowed heads and empty 

hands. But that is not because this Court has no justice to 

offer them. Our Constitution reserves for the Tribes a 

place—an enduring place—in the structure of American 

life….. In adopting the ICWA, Congress exercised that 

lawful authority to secure the right of Indian parents to 

raise their families as they please; the right of Indian 

children to grow in their culture; and the right of Indian 

communities to resist fading into the twilight of history. 

All of that is in keeping with the Constitution’s original 

design.”

Justice Gorsuch, concurrence  



Introduced/failed ICWA Laws 

in 2023

Comprehensive state ICWA

MI

MN
ND

SD

NE

OKNMAZ

UT

WY

MT

CA

OR

WA

IA

WI

NV

ME



ICWA as Gold Standard
• Children’s right to their 

families and 

communities;

• Active efforts to 

preserve and reunify 

families;

• Valuing inclusive and 

diverse cultural 

practices;

• Authentic engagement 

with Tribes



Legal Responsibilities

• Identification of “Indian 
Child(ren)”

• Proper exercise of jurisdiction

• Proper notice of proceedings

• “Active efforts” to preserve the 
family

• Use of QEW & proper standard 
of review

• Placement preferences

• Transfer to Tribal Court(s)



Active Efforts to prevent Removal



-- What does this 
framework mean for 
the timelines?
--What does this 
framework mean for 
Termination of 
Parental Rights?
--Bond and attachment 
plus infinity.



ICWA Court Movement

•20 ICWA Court 
jurisdictions

•Significant 
impact for 
Indian children 
& families.

•What is gold 
standard 
lawyering or 
social work?

ICWA Court Collaborative



ICWA Court Results

1.ICWA determinations significantly earlier 

in case

2.Parents were frequently at the ICWA 

Court hearings (especially earlier);

3.Indian children were placed within the 

placement preferences at earlier stages of 

the case;

4.Case closure (permanency) 286 days 

earlier;

5.Higher permanent custody with relatives.

6.Tribal representatives were present more 

frequently.



ICWA Court Results
• Outcomes:

• Preferred placement: time to notice; parents 
presence across the life of the case (including 
attorney).

• Reunification: Mother being present; Tribe 
being present at initial hearing 52% 
(compared to 40%)

• Time to Permanency: active efforts finding at 
initial hearing; tribal rep at initial hearing; 
time to confirm ICWA status: Tribe being 
present shortens the time to permanency by 
125 days.

• Time to return home: Confirming child’s 
ICWA status is significant. Mother 
engagement throughout the life of the case 
is the most significant predictor of 
reunification.

• Relative custody/adoption: Sample too small

• Enhanced ICWA Application: Parents 
attorney at hearing, Tribe being present, 
finding of ICWA early. Longer notice less 
ICWA application.



ICWA Court 
Innovation
St. Louis County (Duluth), 
Minnesota, Judge Sally Tarnowski

Collaborative representation 
model

- Everyone at the table;

- Everyone speaks;

- Medicines gifted from Tribes in 
the center of the circle (square 
table).



“I am an AGENT OF CHANGE”

•Cultural humility

•Gold standard 
representation

•Solution 
orientation


